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1.
INTRODUCTION

1.1
Charging for residential services is a much more regulated system than for non residential services and has been subject to national regulations since the National Assistance Act 1948.

1.2
The specific regulations are The National Assistance (Assessment of Resources) Regulations 1992. These have been amended by numerous Statutory Instruments, at least annually) though unfortunately changes have not been consolidated and therefore reference to the original regulations can be difficult.

1.3
There are believed to be a number of sources where the regulations have been consolidated with all primary and secondary changes e.g. Butterworths, which can be accessed by subscription. Reference to a Council’s own legal service is recommended.

1.4
Guidance is issued by the Department of Health (DH) and Welsh Assembly Government (WAG) in the form of The Charging for Residential Accommodation Guide (CRAG) and Local Authority Circulars.

1.5 
The guidance is relatively prescriptive but there is still some discretion and considerable interpretation and the following sections attempt to identify where it will be necessary to take decisions to be included in the Council’s Charging Policy.

2.
INCOME TO BE TAKEN IN TO ACCOUNT

2.1
CRAG, Sections 8 and 9, deals with the treatment of income in the financial assessment including any income that is to be partly or wholly disregarded.

2.2
As the regulations specifically identify income to be disregarded it would be useful to use as a general rule that unless it is so specified any income will be taken into account, subject to any decision in the local Charging Policy.

3.
OCCUPATIONAL PENSION (OP) – 50% TRANSFER TO SPOUSE

3.1
Paragraphs 8.024A to 8.024C sets out the requirement to allow for a transfer of 50% of the OP to a spouse not in the same care home and was detailed in LAC (95)21, LAC(96)9 and LAC(96)9 (addendum).

3.2
There is obviously the risk that a resident who is not aware of the opportunity to transfer the sum to a spouse, will not request it. However the wording of the addendum to the circular states

“ …. the residents income support will be calculated taking into account the full occupational pension payable to the resident. No allowance will be made in the income support assessment for the amount being passed over. Where the spouse in the community still needs to claim income support, or other means tested benefits, any part of the residents occupational pension which is being received by the spouse will be taken into account in the spouse’s benefit calculation.”

3.3
It is possible that the transfer will be of no benefit to either the resident, who is still assessed as having it, or the spouse whose benefits are reduced by receiving it and it would therefore be reasonable to point this out to both the resident and spouse, but not to deny them the right to transfer it anyway. The failure to provide adequate information on this issue would possibly be maladministration.

3.4
Similarly a resident who lacks mental capacity should not be denied the opportunity to transfer simply because they are not capable of understanding the regulations. If it is financially beneficial to the spouse then a best interest decision could be taken on behalf of the resident. This issue has been raised by the Stakeholder Group with a request for clarity in regulations and a request to include SERPS as an occupational pension.

4.
CAPITAL TO BE TAKEN INTO ACCOUNT

4.1
CRAG, Section 6, deals with the treatment of capital in the financial assessment and similarly unless disregards are specifically identified all capital should be taken into account unless the local Charging Policy gives a discretionary disregard.

4.2
There are particular issues with the treatment of bonds and personal injury compensation and these are dealt with in subsequent sections.

5.
TREATMENT OF INVESTMENT BONDS


5.1
There has been a Social Security Commissioner’s decision that ruled that for Income Support any investment bond that includes any form of insurance must be disregarded ( see CIS 7330/95 (*5/97) in Volume 16 of the guide).

5.2
We believe that this is unfair and the following is a submission from the Stakeholder Group to the Department of Health with a recommendation that such bonds be included in the financial assessment from a date to be decided with no inclusion for bonds that had been disregarded in any financial assessment at that date. There has been no response yet from DOH.

CRAG disregards the surrender value of any Life Insurance policy as capital (6.028).  This would appear logical where the benefits are intended to be paid on death, as traditional life insurance cover are meant to, and are usually not, accessible until death.  Investment Bonds are entirely different and are meant as an investment similar to Unit Trusts, PEPS, ISA’s, etc.  


The Social Security Commissioner’s Decision (R(IS) 7/98) interprets Income Support Regulations and has meant that because of the AOR link to IS Regulations there is a disregard of the investment if it contains any element, no matter how small, of life insurance.


It is an extremely popular form of investment, partly because of its relatively low risk, it can be redeemed in whole or part at any time or upon maturity.


It would not be possible to claim a deprivation of assets to avoid care charges unless the investment was made in the likely knowledge of admission to a care home.


NHFA has indicated that £12 billion is invested in these products annually, predominantly by the over 60’s. 


The requirement to disregard is unfair to councils who are using public funding unnecessarily.


It is also unfair to many residents whose capital is used to fund a care home simply because of their choice of investment product.

6.
TREATMENT OF FUNERAL BONDS

6.1
There is inconsistency in practice amongst Councils on whether such bonds should be disregarded in the financial assessment and without a policy decision then 4.1 above would apply.

6.2
This issue was also discussed by the Stakeholder Group and recommended that a disregard be made for funeral bonds purchased in advance of admission to care. There has again been no response from DOH. The following were the issues identified in the discussion:

· It may be seen as deprivation if we agree that they will be disregarded, and the purchase is made upon admission.

· For a £3,000 bond there could be approximately 6/7 weeks earlier approach to Councils for funding, for those who would eventually require funding.

· It would be difficult to treat the purchase of such a product as deliberate deprivation of assets as it is a reasonable action to take in planning for the future.  

· Would a change in regulations to make them a disregard encourage many more people to make such a purchase? Despite the possible cost to councils would this type of advanced planning be such a bad thing.

· The current regulations refer to capital not immediately realisable but a funeral bond is unlikely to be realisable until death; an allowance given for sale costs to realise the asset but it is a pre purchased product and not an investment product that can be sold 

· CRAG does not seem to help with this type of product and those Councils who do not disregard would argue that for those who do not posses a funeral bond the cost of their funeral would be met from the lower capital disregard

· There is always the issue of retrospection where a previous decision has been taken by a Council but this could have serious implications for Councils in recalculating when self-funding should have ceased.

7.
PERSONAL INJURY COMPENSATION

7.1
This is an extremely complicated area and is dealt with in CRAG in both income and capital sections.

7.2
It is often the case that personal injury compensation payments are disregarded from the financial assessment as capital even if the payment has been calculated to take into account the lifetime cost of care but income from the capital may be taken into account.

7.3
Although such cases are relatively infrequent the potential cost to a Council can be significant and clarity and change is urgently required.

7.4
The cases of Crofton and Peter v East Midlands Health Authority make useful reading and are included in Volume 14 of this guide.

7.5 There has been some change to the charging regulations which aim to:
· Disregard for 52 weeks Personal Injury Compensation where it is not identified for care to allow it to be moved to where it will attract a disregard.
· Allow Personal Injury compensation specifically awarded for care to be included if it has not been moved to where it will attract a disregard.

7.6
It is understood that the government is reviewing the whole area of personal injury compensation and it is hoped that further changes will be made.

8.
TREATMENT OF COUPLES

8.1
Couples are dealt with in Section 4 of CRAG and it is usual to treat them as individuals for the purposes of financial assessment. This is a requirement of the AOR Regulations.

8.2
Particular difficulties will be encountered when dealing with situations where one member of a couple is in temporary care, one is in permanent care or both are in temporary or permanent care.

8.3
The payment of state benefits is dependent on the DWP regulations and the way that these deal with couples in residential care is dealt with in Volume 13 “An Introduction to State Benefits”.

8.4
In respect of a couple within the same care home CRAG suggests that DWP will treat them as a couple. This is despite a Commissioner’s Decision CIS 4935/97 (see Volume 16) where a “household” was very usefully defined for benefits purposes.

8.5
Should a couple in the same care home not be assessed as individuals the case should immediately be referred to the Council’s Welfare Rights/Benefits Advice Team for consideration of an appeal, quoting the Commissioner’s Decision.

8.6
For capital it is normal practice to assume that any capital held by individuals jointly or separately is jointly owned unless there is evidence to the contrary.
9.
CHARGING DURING ABSENCES

9.1
Many Councils contract with care homes include provision for continuing payments during absences e.g. holiday or hospital admission. These may be for the full rate, a reduced rate, for a specified period or ongoing subject to a social work decision.

9.2
This is usually to retain the place in the care home for the return of the resident.

9.3
The requirements of CRAG are for the resident to meet the cost to the Council or such lesser amount determined by the financial assessment.

9.4
Therefore unless there is a change in income there is no reason why the assessed charge should not continue to be paid.

9.5
It is essential that the policy of the Council is clearly stated in the charging policy and that the resident is offered the opportunity to give up the placement, subject to any required notice period.

10
THIRD PARTY TOP UP (TPTU) PAYMENTS

Legal Directive

10.1
CRAG describes third party payments in paragraphs 6.037A to C, 6.045 A, 8.018, 8.062 to 63 but specific instructions are contained in Circular LAC (2004) 20 which it is advised should be carefully studied.

10.2
The general principle of service user choice is that 4 conditions are met, one of which is that the cost of the chosen care home is within what the Council considers reasonable to pay. There is provision for a service user to choose a care home that is more expensive.

Choosing a More Expensive Care Home 

10.3
The following are the main issues that are relevant:

· Councils must not seek a top up payment where the Council itself decides to offer someone a place in more expensive accommodation to meet assessed needs

· Councils must contract to pay the full cost of the accommodation in full, including the top up.

· The third party’s contribution will be treated as part of the resident’s income for charging purposes and the Council will be able to recover it in that way.

· The third party can, by agreement with all parties, pay the top up direct to the Home/Provider on behalf of the resident but even where there is such an agreement the Council continues to be liable to pay the full costs of the accommodation should either the resident or the third party fail to pay the required amount.

· The resident will be required to demonstrate that either they or the third party is able and willing to pay the difference between the Council’s usual rate and the provider’s actual fees.

· Residents and third parties should clearly understand from the outset that there cannot be any guarantee that any increases in the provider’s fees will automatically be shared evenly between the Council and/or the resident or third party; that an increase in the resident’s income will not necessarily lesson the need for a top up as the resident’s income will be subject to the financial assessment in the normal way; failure to keep top up payments may result in the resident having to move to other accommodation unless after an assessment of need, it is shown that assessed needs can only be met in the current accommodation.

10.4
From 1 October 2001, residents may top-up from their own resources as listed below only if they and the LA have made a deferred payments agreement or the resident is subject to the 12-weeks property disregard. 


Residents subject to the 12-weeks property disregard may top-up from :

· Earnings disregarded by CRAG.

· Income disregarded by CRAG.

· Capital disregarded by CRAG (with the exception of the value of the resident’s home that is subject to the 12-weeks property disregard).

· Other capital resources, excluding their home, with the proviso that people can only top-up to the value of the lower capital limit;

· where these resources are used to top-up by residents who have resources above the lower capital limit, the level of tariff income that applies during those 12 weeks of topping-up is the same as it would be if the person were not using capital to top-up.


Residents who have a deferred payments agreement may top-up from :

· Earnings disregarded by CRAG.

· Income disregarded by CRAG.

· Capital disregarded by CRAG.

· Other capital resources, including the value of the property that is subject to the deferred payments agreement, with the proviso that the resident must be left with total capital resources under the means-test to the value of the lower capital limit. (When the value of the property is used as “collateral” for top-ups. the amount of the top-up is added to the resident’s deferred contributions, and is eventually repaid when the home is sold.)

Obligations

10.5
Members have identified the following obligations of the third party

· A Council has a right to establish that the third party is able to meet the top up on an ongoing basis though there is no authority to carry out a financial assessment

· This tends to limit Councils’ actions to explaining clearly the obligation of the third party, the potential implications of failing to continue payment and to produce a legal agreement for signature by both parties.

· To make the payment to the Council or directly to the provider if agreed by all three parties.

10.6
Members have identified the following obligations of the Council

· Set a rate that it considers reasonable for residential care.

· Establish the level of TPTU, if any, required by each provider as part of the annual contracting/price submission process and to emphasise to providers that they cannot arrange any additional top up outside of this process.

· Ensure social work staff are aware of the care homes that require a TPTU, the process to be followed and the necessity of providing an appropriate information leaflet to prospective residents and third parties.

· To produce an agreement for signature by the third party.

· To accept responsibility for the full fee, including the TPTU and make the payments to the provider should the third party cease payments.

· To advise the Service User and Third Party to seek independent advice where there may be doubt.

· Carry out a full needs/risk assessment if it becomes necessary to consider moving a resident where the third party defaults on payment.

11.
RESPITE CARE

CRAG Requirements

11.1.
For temporary residents the Council may apply CRAG, or for periods of less 
than 8 weeks determine what it is reasonable for the resident to pay.

NB. There is doubt in whether Councils can have a standard charge for respite care based on the requirement to decide whether it is necessary to carry out a financial assessment for each individual. Further guidance is expected from DOH/WAG which should be included in the CRAG. 

Home Commitments 

11.2.
It is probable that temporary residents will have commitments above those of permanent residents and it may be reasonable to make allowances in the financial assessment. 

11.3.
The following are examples, but not necessarily an exhaustive list, of home 
commitments: 

· Rent or Mortgage not met by Housing/Income Support Benefit

· Council Tax not met by Council Tax Benefit

· Service Charges

· Ground Rent

· Water Rates

· Building and Contents Insurance

· Stairlift maintenance or other specialist equipment

· Fuel costs

· Interest on Loans

· Non residential charges within the same charging period

· Pets (temporary care of)

· Community Alarms

· Retainers for privately owned care/domestic staff

· Telephone or other fixed charges

Other Issues to be considered

11.4.
The following may be relevant to establishing the level or eligibility for home 
commitment allowance:

· Spouse or partner remaining at home e.g. if allowed the Guaranteed Credit Level from the couple’s income.

· 50% transfer of Occupational Pension

· Attendance Allowance or Disability Living Allowance which is not withdrawn for aggregated period of less than 4 weeks in a year. 

12.
ORDINARY RESIDENCE

Introduction

12.1
Ordinary Residence is a complex legal area and the following is general guidance.Each case should be considered on its individual merits and Councils should seek their own legal advice where necessary.

Statutory Basis

12.2
Provisions for determining Ordinary Residence are not contained in the Assessment of Resources Regulations but in Section 24 of the National Assistance Act (NAA) 1948.

12.3

Guidance on the identification of Ordinary Residence for those requiring personal social services under the NAA is contained in Circular LAC (93)7 which should be read in conjunction with this guidance.

12.4
For Wales the guidance is WOC 41/93.  For Scotland the guidance is SWSG/1.

12.5
The following provisions relating to Ordinary Residence are included in the NAA:

· Section 24(3) – Where a person in the area of a local authority is a person with no settled residence, or not being ordinarily resident in the area is in urgent need of residential accommodation, the authority shall have the like power to provide residential accommodation as if he were ordinarily resident in their area.

· Section 24(4) – A local authority has the power to provide residential accommodation for a person ordinarily resident in the area of another authority, providing that they have the consent of that authority to do so.

· Section 24(5) – Where a person is provided with residential accommodation he shall be deemed to be ordinarily resident in the area in which he was ordinarily resident immediately before the residential accommodation was provided for him.

12.6
The leading case on “ordinary residence” is the House of Lords decision in “Shah v Barnett LBC”.  The judge determined that a persons long-term future intentions or expectations are not relevant, the test is not what is a person’s real home but whether a person can show a regular, habitual mode of life in a particular place, the continuity of which has persisted despite temporary absences.  The person’s attitude is only relevant in that;

a) The residence must be voluntarily adopted and

b) There must be a settled purpose in living in the particular residence

12.7
Where a person is assessed as requiring residential accommodation s/he is deemed to continue to be ordinarily resident in the area in which s/he was ordinarily resident prior to the placement. 

12.8
The guidance suggests that these principles should also be followed when assessing people in resettlement units and other similar establishments

12.9
Ordinary residence for people placed under the Mental Health Act  (MHA) 1983 S.117 is slightly different, it will generally be the place where a person’s normal residential address is found.  Such factors of time, intention and continuity are considered. (MHA 1983 s.117).

Responsibility for Assessment

12.10
Local Authorities have a duty under Section 47 of the NHS and Community Care Act 1990 to undertake a care assessment where they believe that a person for whom they may provide services may be in need of services.  This allows discretion over who it does or does not assess and the level of assessment though authorities have a duty under Section 4(a) of the Disabled Persons (Services, Consultation and Representations) Act 1986 to decide, on request, whether the needs of a disabled person require the provision of welfare services under Section 2 of the Chronically Sick and Disabled Persons Act 1970.

12.11
Local authorities should be sensitive to the circumstances of alcohol and drug misusers in deciding whether to undertake an assessment.

12.12
If a person is in “urgent need” of services in an area that s/he is not ordinarily resident, then the authority in which the “urgent need” occurs is responsible for providing short term care until the authority where the person is “ordinarily resident” can assume responsibility. 

Local Authority Supported Residents

12.13
Where a local authority has assessed a person’s needs and arranged a placement in a care home (private, voluntary or council) in another authority’s area, the placing authority will normally retain funding responsibility, i.e. Ordinary Residence remains established in the placing authority’s area. The placing authority will be responsible for assessing the resident’s financial contribution in accordance with the of CRAG.

12.14
The placing authority may negotiate with the host authority to provide services such as reviews, financial re-assessment and contractual payments to the care home subject to agreed reimbursement of costs.

12.15
The placing authority should inform the host authority that a placement has been made in their area and the host authority should not alter the accommodation or service provision for a placed resident, other than in an emergency, without consulting the placing authority.

Self-funding Residents

12.16
When a person arranges their own placement in a care home in a new area, without the local authority in which they had been living making contractual arrangements, they will usually establish Ordinary Residence in the new area.

12.17
The host authority will become financially responsible should the resident subsequently require public support.

12.18
Local authorities are required to give assistance to self-funders throughout the assessment process and this should include identifying the availability of care homes, and fee rates and making introductions, which will not prevent Ordinary Residence being established in the new area.

12.19
In accordance with Circular LAC (98) 19, a local authority is required to make contractual arrangements for residents who lack capacity to make their own, or do not have a representative to make the arrangements.  In these circumstances, Ordinary Residence will remain with the placing authority should public financial support become necessary.

12.20
Where a Council has assisted with the placement of a self-funding resident in a new area, or is aware that a person has made their own arrangements, they should notify the host authority of the case.

12 Week Property Disregard

12.21
Where a person is assisted with a placement in a new area and meets the eligibility criteria for the 12 Week Property Disregard, the placing authority will be responsible for contracting for the placement and the disregard.

12.22
Where a person has made their own arrangements to move to a new area, meet the eligibility criteria for the disregard and claim the disregard, they are not a self-funder for that 12 week period and the original authority will be responsible for funding the placement for up to 12 weeks.

12.23
In such circumstances, provided that the original authority has cancelled the contractual arrangement at the end of the disregard period, the resident will become self-funding and Ordinary Residence will be established in the area of the host authority.

Deferred Payments Scheme (DPS)

12.24
Should a resident wish to apply to a Deferred Payment, the request should be made to the original authority who will be financially responsible during the period that a contract with the care home for the placement is in place.

12.25
Should the resident terminate the DPS agreement and become a full self-funder and provided that the placing authority has cancelled the contractual arrangement then responsibility for funding when financial assistance is required will fall to the host authority.

Homelessness

12.26
When a person presents themselves to an authority as having no settled residence or no fixed abode that authority should normally accept responsibility for urgent assessment and provision of social care services with Ordinary Residence to be established later.

12.27
Rules for determining responsibility under Housing Acts, e.g. local connection should not be used to identify Ordinary Residence for social services purposes.

Discharge from Hospital, Prisons, etc.

12.28
Section 24(6) of the NAA provides that a patient in an NHS hospital will be Ordinarily Resident in the area of Ordinary Residence prior to admission.

12.29
It would be reasonable to apply this approach to people leaving prisons, resettlement units and other similar establishments who do not have a permanent place to live and who require social services assistance.

Resolution of Disputes

12.30
This section is a general guide to assist local authorities to determine Ordinary Residence.  It is not a definitive interpretation of the law and where there is doubt legal advice should be sought.

12.31
Where it is impossible to resolve a dispute, the local authorities involved, as a last resort, can apply for a determination by the Secretary of State under Section 32(3) NAA.

12.32
It is extremely important that the resident is not denied necessary services while a dispute is being resolved and it is expected that the local authority in which the person is living will take responsibility on an interim basis.

12.33
The acceptance of interim responsibility will not be taken into consideration in the final determination and should the local authority providing interim funding be successful full reimbursement of expenditure will be appropriate by the other local authority involved.

12.34
To achieve a determination an application must be made together with a full written statement of facts, signed by all of the authorities involved.  The statement must contain:

· full information about the person under which services under Part III have been provided;

· details relating to the prior residence of the person to whom services have been provided;

· details of the statutory provisions under which services have been provided;

· copies of all relevant correspondence between the authorities concerned.

12.35
Each of the local authorities may provide separate written representations concerning the agreed statement, e.g. a legal submission.

12.36
Previous determinations are available and can be found at www.dh.gov.uk/PublicationsandStatistics/FreedomofInformation/EReadingRoomArticle/fs/en?Content_ID=4140018&chk=ejpsEA
12.37
Future determinations, suitably announced will be added as they are made.

N.B. DH are consulting on proposed changes to the guidance, including dealing with disputes between England and Wales (June 2009) which will replace Circular LAC (93)7.
12.38
Questions and Answers with Belinda Schwehr are set out below


Q 
What are “The Making of Arrangements “

A
I don’t agree that where the source of capital is a property that is to be sold, the original local authority may fund the placement temporarily until the capital is released without ‘making arrangements’ in the accepted sense. Any making of an arrangement is a making of an arrangement, for however long. The whole basis of the arrangement is that the client does not have the money available to make care otherwise available, so the council has to provide.  I agree that this kind of approach is the position regarding Attendance Allowance (the resident is treated as self funding while the LA pays for their care, pending sale of the house) but DWP entitlement is about whether you are wholly or partly maintained. The making of an arrangement is not a trigger to disentitlement. I believe that this is not the case when there is a deferred payment scheme, and hence no right to recover cost until the person dies – although the same could be said of the reality of the funding outcome – the client is paying for themselves, although the LA is contracting. So I think the AA loophole derives from different legislation and for good reason.


Q
Once the property is sold and the council takes a decision to cancel any contract thereby making the resident a self funder will any later requirement for public support will fall to the host council. 

A
Yes in my view. But you cant assume that you will always be able to get out of contracting because the person may be over the capital threshold but lack capacity or have no one to make non NAA arrangements. But assuming the person decides to stay on under a contract of their own making with the care home when you cease to contract, they become the responsibility of the host authority when their assets deplete again.


Q
Many of us are Receivers in our names or the Director's and believe that making arrangements for a self funder as a receiver does not commit the council to making arrangements should funding be necessary at some stage - are we right in our belief.

A
I think that when the receiver makes an arrangement as receiver it is a private law arrangement, and not an NAA arrangement, and on that footing, the person is at least arguably a person of no settled residence, and not governed by S24(5) NAA and is the liability of the host authority on the spot, not the placing receivers authority, when the money goes down below the threshold.


Q
A service user is discharged from hospital and chooses to enter a care home in another local authority area but is fully funded under Continuing Health Care. After a period of time, the NHS decide CHC is no longer appropriate.  It then agrees RNCC towards nursing costs. Which local authority is responsible for funding?

A
Being in hospital is irrelevant to O/R, so on this discharge they are O/R where they were living beforehand. Although there is no right to choose, with continuing care, the NHS from the place of the person’s prior GP registration may acknowledge that the person was eligible for full continuing NHS health care. If so, after April 1st this year, then wherever they were placed in a care home, courtesy of that original PCT, the original PCT remains liable. 

If it was before then, the person’s NHS care home placement fees should have been met by whichever PCT they had a GP registration in.  That could change, depending on whether they re-registered with a GP in the new setting.

During CHC services, the person’s connection with the original PCT now no longer changes, purely of re-registration elsewhere with a GP. There is in my view no reason why a period of inpatient NHS status albeit in the community should change the O/R of the client either. ) So far as the RNCC costs are concerned, the local (ie host) PCT needs to pay the RNCC, and the original LA needs to pay the care home cost.  

It would be different if the person had moved independently to an independent living setting, in which case the new local LA would be liable for a move back into the care home sector.


Q
Someone with less that 21k but no property and not aware of the rules on capital limits moves to a new area to self fund and after a period approaches the host council for funding. Is it the host council; or is it the original council on the grounds that if the resident had known about the capital limits the original council would have been responsible for the placement .

A
The host council – you assess OR as at the date of presentation for assistance in my view.
13
RESIDENTS CAPITAL REDUCING TO THE CAPITAL LIMIT

13.1
Residents with capital in excess of the upper capital limit will be self funders until their capital reduces to that limit, unless they have sufficient income to meet the full cost of the care home fees.

13.2
Circular LAC (98) 8 reminded councils that under the Sefton judgement they should not consider capital below the upper capital limit as evidence that care was otherwise available to a resident.

13.3
Circular LAC (2001) 10 gave a commitment to increase capital limits annually and reminded councils of the need for timely action to assess self funders to prevent them being forced to spend capital unnecessarily.

13.4
Circular (2201) 25 reinforced this view and went further by stating:

“once the council was aware of the residents circumstances, any undue delay in undertaking an assessment and providing accommodation if necessary would mean that the council had not met its statutory obligations. Consequently the council could be liable to reimburse the resident for any payment he has made for the accommodation which should have been met by the council pursuant to its statutory affairs.”

13.5
This suggests that if a resident does not approach the council and continues to self fund from capital below the limit then the council has not breached its responsibilities.

13.6
We believe that this will depend on the efforts that a council has made to provide information to self funders and care homes on the action to be taken when capital is reducing and good practice in this area is identified in the next section.

14.
SUPPORT TO SELF FUNDERS

14.1
Circular LAC (98)19 makes it clear that councils must not treat a resident as a self funder simply on the basis of having capital in excess of the capital limit and specifically states:

“ Where there is a suitable advocate or representative (in most cases a close relative) it is the departments view that local authorities should provide guidance and advice on the availability and appropriate level of services to meet the individuals needs. Where there is no identifiable advocate or representative to act on the individuals behalf it must be the responsibility of the local authority to make the arrangements and to contract for the person’s care.”

14.2
This also applies when someone without capacity, supported by the council, achieves capital above the upper limit through for e.g. the sale of a property.

14.3
It may be useful to use the following terminology to prevent confusion:

· Self Funder – a resident with capacity to manage their own affairs or with a suitable advocate to act on their behalf and with sufficient resources to meet the full cost of care.

· Full Fee Payer – a resident without capacity to manage their own affairs or without a suitable representative to act on their behalf or a resident of in house provision, and with sufficient resources to meet the full cost of care.

· Supported Resident – a resident who following a financial assessment is unable to meet the full cost of care.

14.4
The circular continues by stressing the importance of taking prompt action to prevent the resident being forced to use up capital below the capital limit. 

14.5
The following is considered to be good practice in dealing with self funding residents:

Identify Self Funders

14.6.
Residents may have self admitted and had no previous involvement with the 
council.

14.7.
Although everyone has the right to a community care assessment irrespective of their means, they equally have the right not to take advantage of this. 

14.8.
The obligation on councils is to make every effort to provide information on the implications of self funding and the assistance that can be offered. This falls into two separate stages:

14.9.
The first stage would be providing general information to the population, 
possibly as part of basic publicity on social care services. This could be achieved by:

· Information on the councils website

· Information leaflets/posters in public outlets

· Articles in the councils free newspaper (if any) or in the local press

· Awareness training for Contact Centre staff and Social Work staff.

14.10.
The second stage is providing information to existing self funding residents 
which could be answered by:

· Direct communication with the resident if known (these councils acting as agents for Free Nursing Care payments will have details of self funders in Nursing Homes).

· Partnership with independent care homes to provide council Information Leaflets to self funding residents and/or their families.

Assistance to Self Funders

14.11.
The following advice/guidance/processes will help self funders to make informed decisions:

· Benefit maximisation and the obligation to inform DWP when self funding status ends

· Capital Limits as they are up-rated 

· Capital disregards to prevent unnecessary sale eg Bonds with Insurance

· Offer of a financial assessment from the start and subsequently

· Estimate of period of self funding

· Requirement of notice period for care assessment to ensure smooth transition

· Information on deprivation and need to satisfy the council on depletion of resources (may link to financial abuse triggers) eg need for past bank statement or receipts for large purchases. 

· Policy on gifts

· Ordinary Residence implications when choosing a care home

· Policy on backdating funding eg if reasonable efforts to inform self funders it could be from the date upper Capital Limit reached or request for care assessment whichever is later.

· Implications of paying higher private care home rates and policy when funding is sought. 

15.
DEPRIVATION OF ASSETS/DEBTS

15.1
The following are questions and answers with Belinda Schwehr.

Paying Off Debts

15.2
Q
For residential care the CRAG makes reference to HASSASSA as the legal authority for establishing deprivation.

A
Not only to HASSASSA – it also refers to the income support and pension credit rules relating to deprivation of assets, with respect. The tone is (see para 6.055 onwards) that for IS and charging purposes (though not for pension credits) paying off debts is deprivation, but not necessarily deliberately to avoid or reduce liability for a charge. The examples given are impossible to distinguish between other than on account of timing and morality. I do not think it can be regarded as improper to pay off a debt that is contractually owing – that debt is a chose in action, from the creditor’s perspective, after all!

Gifts and Inheritance Tax

15.3
Q
There are a growing number of examples where service users and their families, often with legal advice, are transferring a sum of £3,000 on the grounds that this is allowable under Inheritance Tax regulations. However if someone had sold a property for 350k and was giving 3k away each year to avoid IT it would be very difficult to argue deprivation because of the logic in the gift. However, if the property and total assets of the resident was 100k and they said they were giving 3k to avoid IT could it be argued that it could well be deprivation to avoid charges as there is no likelihood of any IT liability ???. 

A
YES I SEE YOUR POINT.

General Expenditure and Gifts

15.4
Q
“Another important area is general expenditure from a service user’s capital, either while self-funding or when supported.  It would appear that the burden of proof upon local authorities is about intent to avoid paying charges and not the consequences of gifting money, i.e. that charges are reduced.  It may simply be a question of reasonableness, e.g. a grandparent giving a sum on a grandchild’s birthday or wedding. Is this correct.

A
Agreed. Have they ever done it before, is a good indication.

15.5
Q
Does HASSASSA take precedence over other legislation in regard to gifts of capital? 

A
 If you mean in relation to gifts, there is no other legislation that I am aware of. But if you are talking about debt, well the question is more complicated, in my view. It can never be a deliberate deprivation of capital, in my view, to pay a debt incurred before one had any idea one was going to need care. Intent is everything. So in that sense, no. But any payment the liability for which is incurred, rather than merely making the payment to discharge that liability, perhaps, for the primary purpose of avoiding care, is dodgy and potentially a deliberate privation. So in that sense, yes.

15.6
Q
Can local authorities require that any gifts made, when council support is in place, should come from the £12,750 disregarded capital and, therefore, be treated as notional capital?

A
 No. Definitely not, in my view. Money reasonably given away, after care is in place, is properly given away, as far as I can see. There is no justification for saying it is from the disregarded bit. You have to add it all up and then ignore the bottom bit.  

However, the fact that one knows one is supported by the State, and that the giving of a significant gift will reduce the liability, makes it virtually impossible to avoid it being found to have been made deliberately to reduce or avoid the charge, it seems to me, and hence to satisfy the authority that it is a reasonable gift to have given. 

15.7
Q
A property is transferred or a significant sum is gifted to make it easier to deal with the estate and/or did not want the responsibility of managing financial affairs. 

A
 If it is can this be seen as deprivation, once again, yes, but not necessarily deliberate.

Existing debts on Admission

15.8
Q
The final situation may not be strictly deprivation but is occurring more frequently.  Service users, when first financially assessed, may have existing debts which the local authority is asked to take into account.  This effectively would mean the local authority would meet the debt through lost charges. 

A
 This is the trickiest point, in my view, and I am not capable of answering it with any degree of confidence. On the one hand, as soon as you start to care, you are entitled to a charge over the property, which would trump an unsecured debt. But I am not sure whether it could ever be reasonable to regard debt as constituting part of a person’s assets, when that debt is part of the creditor’s assets, at that point in time.

Unsecured Debts

15.9
Q
Increasingly we are coming across residents who have substantial unsecured debts on entering care. When a person has a capital asset to realise, is it reasonable to allow the resident to clear the debts with the capital following sale of property, or should that capital be retained to meet care costs? 

A
The debt is prior to my mind. The debt should be paid off first.

15.10
Q
It may also be the situation that the spouse of a resident has personal debt or continues to incur new debts.

A
Irrelevant in my view – it is not the spouse you are assessing. The only exception that has government support is where the service using spouse uses some of their capital to enable a spouse to service a mortgage on a smaller property with their half share. 

15.11
Q
Whether local authorities should take into account existing unsecured debts upon admission to residential care (ie allow them to be cleared), which could mean a potentially self funding resident needing to be supported. 

A
 Answered above, in my view. If the debt is unsecured, you can trump it with an HASSASSA charge, but in order to need the HASSASSA charge to secure your charge, you need to have concluded whether or not the person has the money, and you cannot do that, reasonably, in my view, if the debt is an ordinary due and properly contracted for debt. 

Awareness of Deprivation Regulations.

 

15.12
Q       What is the position for a council where a self-funding resident, who has made private arrangements, may claim that they were not aware of charging provisions and deprivation provisions until a care/financial assessment was arranged? 

A
Do you mean that they were not aware of the charging provisions, before they paid away their assets? That is relevant to intent, but not determinative. If you don’t believe them, and have evidence supporting that lack of belief, go for it, I would say. If you are talking about the fact that self funding people often choose to start themselves off in posh homes that they can’t afford, it is difficult to see how that can be a deliberate deprivation of assets in order to reduce or avoid the charge, since it is spending money on care, from the outset. 

15.13
Q
How far local authorities should go in warning/informing residents or potential residents of the range of deprivation issues. 

A
I think that all public information leaflets should put it in big print. The scare factor and the dissemination of information about this to the widest degree are all you have got going for you, really. 

16.
PLACEMENTS IN RELIGIOUS ORDERS

16.1
If a religious order operates a care home then they will be subject to registration as with any other and public funding of residents who are care managed is appropriate.

16.2
The doubt comes when a member of the religious order requires care and is resident in the care home as a resident and not a nun for eg. The following advice was received from Belinda Schwehr.

· If a person goes into an Order on the basis that they will be accommodated for life then the fact that they end up living in a building called a care home is just a different type of accommodation, in my view. That is what they have bargained for, explicitly. 

· I do not think that expecting a home for life necessarily means care or medical treatment, though, and I would be amazed if the Orders in question would say that that is what they offer.  

· My view is that rights to care, treatment and benefit, depend first and foremost on their rights within the Order they have joined; if they have an enforceable right to full care, then they have it ‘otherwise available’ so do not qualify for it through the NAA; but if they do not have a right to receive appropriate care, in any practical sense, then they must be funded, as would anyone else, and will also qualify for benefits accordingly. Such people are disentitled if they are fully maintained. If they are not fully maintained, in effect, they are entitled to benefits.  

· If the Order is effectively saying “We don’t have to care for the person but we could care for the person, if we get financial assistance, but not otherwise” I think then that the Order is contracting with the LA and should be paid a contract rate.  What that rate would be however would be affected by the costs of the organisation and if the sisters or brothers are caring for free, that would mean it would be cheaper than usual. 

· NB the registration point

· I found on the internet that at the CSCI Commissioners meeting on 12th January 2005 it was agreed that registration as a care home is not necessary when a Religious Order is providing care only for, and only by, their own members, when no fees are charged.

· On 9th February 2005 the Commissioners accepted a paper presented by Joan Morton (Methodology Developer, CSCI) recommending that the Care Standards Act (2000) will not apply to Religious Orders if all the following criteria are met:

 All members have taken vows of commitment to the Order 

 There is no exchange of money or fee paid by those being cared for in respect of their care

 All the people have chosen to live within the Religious Order because of their commitment to their religion and not because of their need for care.

· The CSCI has recognised that in most situations registration of communities as care homes is not required.  This decision relates to communities in England only.

· I think the logic of this is that The residents are living with their ‘families’. And the organisation is providing personal care to a person in the provider’s own home, not triggering registration. So LAs can give the community members either home care or direct payments, and they can pay their loved ones for the care, if you deem it necessary, as would anyone with a relative willing to provide care.  

· However, if the religious order has no ‘care home’ status, LAs could not be seen to place a person, under the NAA, in that particular setting there, if the person needs care and attention (of the nature of assistance with bodily functions) and the home is unregistered. 

· So it is better economically, overall, from the LA’s perspective, I would think, for such religiously based homes to be registered, and to charge, and for the LA to pay, albeit a lower than usual rate, and for the person to be able to get benefits. 

· The Barnet story is instructive. The council was faced with threats to close, forcing it to find new placements for the sisters who are old and mostly exceptionally frail. Since the weekly rate they requested was significantly below any other placement in the locality it was decided that a better option, both for Barnet financially and for the Nuns’ well-being would be to leave them where they are, but agree to fund.

17
CROSS BORDER PLACEMENTS

17.1
This has developed into an extremely complex situation though the frequency of cross-border placements is unknown.  

17.2
The following is an issues paper prepared for the Stakeholder Group, established by the Department of Health to consider changes to the CRAG.


A very brief history is as follows:

· Circular LAC(92)27 described the National Assistance Act 1948 – Choice of Accommodation Regulations 1992 which required councils to offer service users the choice of residential care homes within the UK, subject to 4 specific conditions

· Circular LAC(93)18 amended the Regulations to restrict choice to England and Wales but expected councils to arrange for a Scottish council to make a placement on their behalf with the responsible English or Welsh council reimbursing the costs.  The reverse would apply for Scottish residents choosing to move to England or Wales.  It also stated categorically that it is not currently possible for English councils to pay for residential care in Northern Ireland or vice versa.  It further states that ‘if a suitable legislative opportunity becomes available, Ministers have in mind to amend the primary legislation so that councils are able to make direct placements across borders’.
· In 2003, a ‘Protocol on cross border issues for NHS funded nursing care’ was issued (see later).  This clearly set out the situation for placements between England and Wales in respect of RNCC.  Supplementary Guidance stated, ‘Currently, local councils in England and Wales do not have legal powers to make placements in Scotland or Northern Ireland.  Regulations under the Health and Social Care Act 2001 permitting these will be issued for consultation during 2003.  Similar protocols governing placements by English and Welsh councils in Scotland and Northern Ireland and vice versa will be agreed with the Scottish Executive and Northern Ireland office…………

· Circular LAC(2004)20 revised the Choice of Accommodation Directions and included the statement, ‘Councils are obliged to cater for placements falling within the Directions or the Regulations in any permitted care home within England and Wales.  Any extension to this beyond England and Wales is subject to any future regulations governing cross border placements (but see LAC(93)18 in respect of placements involving Scotland and the DH/Welsh Assembly protocol on NHS funded care for cross border placements).’
ENGLAND AND WALES

The Regulations allow placements in England and Wales and it is assumed that there are equivalent Welsh Regulations permitting placements in Wales and England.  In respect of RNCC the joint protocol is helpful and comprehensive and the following is taken directly from it:


SELF-FUNDERS


Already resident in a care home providing nursing care at 1 April 2003 and those entering a care home providing nursing care after that date


Previously lived in Wales and now in English care home


The English Primary Care Trust (PCT) responsible for the care home should carry out the determination and should the patient have nursing needs fund the nursing care at the appropriate time.


Previously lived in England and now in Welsh care home


The Welsh LHB responsible for the nursing home should carry out the assessment and should the patient have nursing needs, arrange the funding of the nursing care at the single rate.


Previously lived in Wales and moving into English care home


The English Primary Care Trust (PCT) responsible for the care home should carry out the determination (if possible, normally prior to entry to the care home) and fund the nursing care at the appropriate rate.  


If this is not possible, the LHB of origin will undertake an assessment to determine that NHS Funded Nursing Care is required, and inform the destination PCT.  The English PCT will need to carry out a determination to identify the appropriate band of care within 28 days of admission.


Previously lived in England and moving into Welsh nursing home


The Welsh LHB responsible for the care home should carry out the assessment (if possible normally prior to entry to the home) and arrange the funding of the nursing care at the single rate.  If this is not possible, the PCT of origin will undertake an assessment to determine that NHS Funded Nursing Care is required, and inform the destination LHB.


LOCAL AUTHORITY FUNDED RESIDENTS


Already resident in care home providing nursing care at 1 April 2003


Lives in English care home, funded by Welsh LA


The English PCT will determine the level of nursing care required, fund at the appropriate rate, and inform the Welsh LA.  The Welsh LA will agree the funding for the accommodation and personal care costs of the placement with the care home concerned.


Lives in Welsh care home, funded by English LA


The Welsh LHB will arrange the funding of the nursing care at the single rate.  The English LA will agree the accommodation and personal care costs of the placement with the care home concerned.


Enters care home providing nursing care on or after 1 April 2003


Lives in England and plans to move into Welsh care home


The assessment should be carried out in England (in conjunction with the English LA) by the English PCT.  The responsible LHB in Wales where the home is located will be notified and it confirmed that the person requires care from a registered nurse.  The Welsh LHB will arrange the funding of the NHS Funded Nursing Care at the single rate.  The English LA will agree the accommodation and personal care costs of the placement with the care home concerned.


Lives in Wales and plans to move into English care home


The assessment is carried out in Wales by the LHB (in conjunction with the LA), with the Welsh LHB notifying the English PCT where the home is located, confirming that the person requires care from a registered nurse.  The English PCT will need to arrange for a further assessment and determination to be undertaken within 28 days of admission, to identify the appropriate band of nursing care.  The English PCT will fund the nursing care at the appropriate rate, and inform the Welsh LA, which will agree the accommodation and personal care costs of the placement with the care home concerned.


PAYMENT AND CONTRACTING ARRANGEMENTS


Ideally, payment arrangements should be simplified for providers.  Where there are regular arrangements between LAs and PCTs or LHBs across borders (e.g. in border areas), they may wish to develop partnership arrangements involving lead commissioning and/or pooled budgets, or single payment arrangements.  Possible mechanisms for doing this, including model contracts, are contained within the relevant guidance for England (HSC 2003/006: LAC(2003)7), and will be contained within the final guidance for Wales.  Alternatively, and in particular where there are ‘one-off’ placements between LAs and PCTs/LHBs, payment arrangements for NHS Funded Nursing Care self-funders may be extended to incorporate the cross-border placements.  PCTs and LHBs will still need to ensure that the total payment is agreed between the LA, the PCT or LHB, and the care home concerned.


SCOTLAND AND NORTHERN IRELAND


Councils are not aware of any change in the Regulations to permit placements.  Did this ever happen ??

In practice, some council’s will follow the proper procedure and arrange for the Scottish council to make the placement and reimburse costs while some will contract directly with the care home taking a pragmatic approach.


The situation has been complicated by the introduction of RNCC in England and Wales and free personal care in Scotland, i.e.

· if a placement is made in Scotland the free personal care is not payable and the English/Welsh council will either pay the full costs or reimburse the Scottish council the full cost.  This could mean that a payment is effectively being made for nursing services which it is not legal for English/Welsh councils to do;

· if a placement is made in England or Wales by a Scottish council the resident will qualify for RNCC (I think) by registering with a G.P.

What action should councils take to remain within the law?  The situation outlined above is clearly unfair (not swings and roundabouts) and could attract a challenge under Racial Discrimination legislation??

I have no knowledge of the situation in Northern Ireland other than there is no legal authority to pay for a cross border placement.

The whole situation needs to be sorted as a matter of urgency and a clear explanation could be included as a separate CRAG Section or incorporated with a new Section on Ordinary Residence.

There is a wider issue on cross border placements within the EU which are beginning to be raised with councils currently refusing to fund any placement in EU countries including Eire.  It may be necessary to deal with this issue in the near future.

17.3
No action has yet been taken on providing clarity and a satisfactory process for councils needing to place residents in Scotland.
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